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COMMENT OF ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY

NOW COMESthe ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY

(Illinois EPA), by its attorney,ConnieL. Tonsor,andherebysubmitscommentsin

theaboverulemaking.

GENERAL COMMENT

1) The Illinois EPA appreciatesthe Illinois Pollution Control Board’s (“Board”)

efforts in this rulemakingto amendthewaterquality standard,Section302.105,

antidegradation. The Board’sattentionandeffortshavefacilitatedan amended

antidegradationstandardthatthe Illinois EPA believeswill continueto assure

protectionofthewatersof theStateof Illinois while recognizingtheneedfor

continueddevelopmentandutilization ofthewaterresourcesof theState. As a

result, the Illinois EPA hasvery fewsubstantivecommentsor concernswith

regardto Section302.105(a) through(e) of the rulemaking.

Although the Illinois EPA did not proposethePart354implementation

regulationsto be a partof the Board’swaterquality standardbut proposedthem

astheprocessthattheIllinois EPA would follow in interactingwith proposal

applicants,the inclusionof thedraft Part354agencyrulesasthey relateto the



NPDESpermitting processis, asit testifiedat hearing,acceptableto the Illinois

EPA.

However,thenewsubsection302.105(f)is applicabletothe permit

processaswell asto the reviewof activitiesrequiringa Section401 of theClean

WaterAct (“Section 401“), 33 U.S.C § 1341,waterquality certificationprior to

federalpermitissuance.In contrastto the NPDESpermitting program,the

Illinois EPAis not thedelegatedpermittingagencyfor federalpermitsbut must

work with severalfederalpermitting agenciesin theSection401 certification

process.TheIllinois EPA needsto coordinatethe proceduralaspectsof the

antidegradationreview andthe public noticeaspectsof thereviewwith the U. S.

Army Corpsof Engineers,the FederalEnergyRegulatoryCommission,and

NuclearRegulatoryCommission.The review andcoordinationwith thefederal

regulatoryprocessesis notcomplete.Therefore,it is importantthatthe

implementationproceduresfor the Section401 certificationremainAgencyrules.

Adoption by the Boardof Section401 certificationproceduresasa partof the

waterqualitystandardprior to full coordinationwith thefederalagenciesmay

causeconflicts with the federalprocess.

The Agencynotesthat it hasdevelopedagencyproceduralrulesfor the

Section401 certificationprocesspursuantto Section4(m) of the Act, 415 ILCS

5/4(m),andSection401(e)of the CWA, 33 U.S.C.§ 1341. It will work towardthe

adoptionof antidegradationassessmentrulesaspartof the revisionof Part395.

2) Many of the proposedagencyregulations,nowSection302.105(f)

addressday-to-daycommunicationbetweenthe permitapplicantandtheIllinois
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EPA. The substantiverequirementsof theantidegradationwaterquality

standardarecontainedwithin Section302.105(a)through (e)of the first notice

document. Severalof the aspectsof theday-to-dayoperation,suchashow

the Illinois EPAwill respondto informal inquiries,seeminappropriateto be

containedwithin thewaterquality standardfor the State. Thesearethe

operationalaspectsreachinga decisionwith regardto a permit. The Illinois

EPA would suggestthat the communicationalaspectsnotbe a partof the

Board’sregulations.Additionally, the Illinois EPA,with regardto the National

PollutantDischargeElimination System(“NPDES”) portion of Section

302.105(f),urgesthe Board to placethe permittingproceduresin 35 Ill. Adm.

Code309.,which addressesproceduresfor permitissuance.

SPECIFICCOMMENTS

1) Section302.105(b)(4)

Thenewsubsectionreference“must beassessedpursuantto subsection(f)”is~

applicabletothe permitprocessaswell asto the review of activities requiring a

Section401,water quality certificationprior to federalpermit issuance.The

Illinois EPA mustwork with severalfederalagenciesin theSection401

certificationprocess.TheIllinois EPA needsto coordinatethe procedural

aspectsof the antidegradationreviewwith thoseagencies.Therefore,it is

importantthat the implementationprocessofthe Section401 of review remain

Agencyrules. The Agencynotesthat his hasdevelopedagencyproceduralrules

for the Section401 certificationprocesspursuantto Section4(m) of the Act, 415
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ILCS 5/4(m), andSection401(e)of theCWA, 33 U.S.C. §1341for theCWA

certification.

Recommended language:

4) “Any proposedincreasein pollutantloading requiring an

NPDESpermitora CWA 401 certificationfor anORW must

beassessedpursuantto a subsection(f) to determine

compliancewith this Section.

5) “Any activity reguiring a CWA Section401 certificationfor an

ORW mustbeassessedduringthe Section401 certification

processto determinecompliancewith this section.”

2) Section302.105(d)(6)

The Section401 certification processdoesnotusethe phrase“general”

Section401 certification. In orderto eliminateanypotentialconfusion,the

Illinois EPA suggeststhat theterm“general” be replacedwith the phrase:“for

nationwideor regionalSection404 permits.”

Recommended language:

“Dischargespermittedundera currentgeneralNPDESpermitas

providedby 415 ILCS 5/39(b)or a generalCWA, Section401 certification

for nationwideor regionalSection404 permitsarenotsubjecttofacility-

specificantidegradationreview; however,theAgencymustassurethat

individualpermitsor certificationsare requiredprior to all newpollutant

loadingsorhydrologicalmodificationsthatnecessitatea new, renewedor
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modified NPDESpermitorCWA, Section401 certificationthataffect

watersof particularbiological significance;or”

3) Section302.105(f)

The Illinois EPAhasthreeoverallcommentswith regardto Section

302.105(f).

A) The Illinois EPA stronglyurgesthe Boardto deletereferencesto

the Section401 certificationprocessfrom thenew Section302.105(f)for the

reasonsstatedin the testimonyof TobyFrevertand incorporatedinto this

commentby referenceandfor the reasonsstatedin the GeneralComments.

B) The Illinois EPA is currentlyreviewingthe languageof first notice

302.105(f)for the purposeof streamliningthe languageand placingthe portions

that concernthesubstantivereviewprocessinto 35 III. Adm. Code309. The

Illinois EPAhasnotyet completedthis processbut will havelanguageavailable

atthe hearingin this matter. Preliminarily, the Illinois EPA believesthat the

communicationalaspectsof Section302.105(f),302.105(f)(2)(A) and (C), should

be removedfrom Board regulations.Therefore,theBoard regulationswould

addressreviewsthatare a partof the formal permitprocess.

However,the Illinois EPA notesthata lack of clarity in the languagemay

haveoccurredin thedraft implementationrules,which arenowSection

302.105(f)of thewaterquality standard,It offers languagecorrectionsto

addressthe lack of clarity in this comment.The“demonstrationreview” language

developedwhenthe proponentof theactivity wasrequiredto provideinformation

thatdemonstratedthat its proposalwould meetthe requirementsof the Section
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302.105. Duringthe rulemakingprocessandhearingprocess,the Illinois EPA

generallyagreedthat the “demonstrationby the proponent”conceptshould be

replacedwith an “assessmentof the proposedactivity” by the Illinois EPA

concept. ThePart354 languagewasnot changedto reflect this agreement,and

the languagein Section302.105(f)shouldbe modifiedto reflectthis change.

C) During theformulationof the antidegradationregulations,concerns

arosethat theAgencynotcreatea situationin which severalappealsof partsof

a permitdecisionorcertificationdecisioncould occur. However,theworkgroup

andtheAgencyagreedthata needexistedfor theAgencyto review projectsin a

preliminarystageandprior to thefiling of anapplication. Thiswould facilitate

planningfor the regulatedcommunity. TheAgencymadea commitmentto the

regulatedcommunityto conductthis preliminaryreview.

Therefore,in the ProposedPart354 rules,theAgencysetouta two-tiered

review andstatedthat it would initiate the review processbasedon an informal

inquiry. However,theAgencyemphasizedthat no appealof thedecisionon a

preliminary inquiry could occuroutsideof thepermitdenial orcertification

processandtheformality of its responsewould dependuponthe formality of the

inquiry.

This two-tieredprocesshasbecomemingledin Section302.105(f)(2)(B).

Currently, Section302.105(f)(2)(B),thecross-referenceis to subsection

(f)(2)(A)(i). Therefore,no immediateappealis availableof the decisionafter

receiptof an application. However,an immediateappealarguablycould be

broughtafterthe Agency’sassessmentof aninformal or preliminaryinquiry
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pursuantto Section302.105(f)(2)(A)(i). Originally, theAgency intendedthat no

separateappealof an assessmentdecision,basedon a requestfor a review of a

projectprior to the submissionof a permitapplicationorSection401 certification

applicationor theformal permitapplicationwasavaiIable~Theproponentcould

appealthe decisiononly in thecontextof a permitdenial or certificationdenial.

This preventedmultiple appealsof issuesin a permit.

Therefore,theAgencysuggeststhatthe Boardchangethe cross-

referencein Section302.105(f)(2)(B)to “(f)(2)(A)”. TheAgencyfurthersuggests

that a cross-referencebe addedin Section302.105(f)(2)(D)to subsection

(f)(2)(A)(ii). Thelanguagewould read: “After its review, pursuantto subsection

(f)(2)(A)(ii), theAgencymustproducea written analysisaddressingthe

requirementsofthis Sectionand providea decisionyieldingoneof thefollowing

results:”

Recommended language:

f) In conductingan antidegradationassessmpntpursuantto this

Section,theAgency, must comply with thefollowing procedures.

1) A permitapplicationfor anyproposedincreasein pollutant

loadingthatnecessitatesa new, renewed,or modified

NPDESpermit,with a newor increasedpermit limitof-a

CWA Section‘101 certification,must include,tothe extent

necessaryfor theAgencyto determinethatthe proposed

activitypermitapplicationmeetsthe requirementsof Section

302.105,thefollowing information:...
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D) Assessmentsof alternativesto proposedincreasesin

pollutantloadingor activitiessubjectto Agency

certificationpursuantto Section401 of the CWA that

resultin lessof a load increase,no load increaseor

minimal environmentaldegradation.Suchalternatives

include...

2) TheAgencymustcompletean antidegradationassessment

demonstrationreview in accordancewith theprovisionsof this

Section.

A) Theantidegradationassessmentpursuantto this Sectionis

a partof the NPDESpermittingprocessor the CWA Section

401 certificationprocess.However,applicantsmay initiate

communicationwith theAgency, preferablyduringthe

planningstagefor any load increase.Communicationwill

help assuretheadequacyof information necessaryto

completeanconstituteanantidegradation

assessmentdemonctrationand avoid orminimize delaysand

requestsfor supplementalinformation duringthe permitting

stage.TheAgencyassessmentreviewprocessmustbe

initiated by:

I).
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ii) receiptof applicationfor an NPDESpermit issuance,

renewalor modificationor a CWA Section401

certification.

B) A proponentseekingan immediatereview of the resultsof

the Agency’sassessmentreviewpursuantto subsection

(f)(2)(A) mustdo sowithin the NPDESpermitprocessor the

CWA Section101 certificationprocess.

C) After an_assessmentreviewpursuantto subsection(f)(2)(A)(i),

theAgencymustconsultwith the proponentand respond:

i) in writing to written requests.Thewritten response

will includea statementby theAgencyindicating

whethertheproposedactivitydernonstration,based

upon the information providedor information acquired

by theAgencyduringthe review process,meetsthe

criteriaof this Section.

ii)....

iii).

D) After its assessmentpursuantto subsection

IflflDceviev, theAgencymustproduceawritten

analysisaddressingthe requirementsof this Sectionand

providea decisionyielding oneof the following results.

i) If the proposedactivitydemonstrationmeetsthe

requirementsof this Section,thentheAgencymust
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proceedwith public noticeof the NPDESpermit-ef

CWA Section401 certificationand includethewritten

analysisasa partof the factsheetaccompanyingthe

public notice;

ii) If the proposedactivitydemonstrationdoesnotmeet

therequirementsof this Section,thentheAgency

mustprovidea written analysisto theapplicantand

mustbeavailabletodiscussthe deficienciesthat led

to thedisapproval.TheAgencymaysuggest

methodsto remedythe conflictswith the requirements

of this Section.

iii) If the proposedactivitydemonstrationdoesnotmeet

therequirementsof this Section,butsomeloweringof

waterquality is allowable,thentheAgencywill

contactthe applicantwith the resultsof the review. If

the reducedloading increaseis acceptableto the

applicant,uponthe receiptof an amended

applicationdemonstration,theAgencywill proceedto

public notice;or if the reducedloading increaseis not

acceptableto the applicant,theAgencywill transmit

its written analysisreviewto theapplicantin the

contextof a NPDESpermitdenialor a CWA Section

401 certification denial.
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3) TheAgencywill conductpublic noticeand public participation

throughthe publicnotice proceduresfound in 35 Ill. Adm. Code

309.109or CWA Section401 certification
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Respecifullysubmitted,

August10, 2001

Illinois EnvironmentalProtectionAgency
1021 North GrandAve. East
P.O.Box 19276
Springfield, Illinois 62794-9276

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY

By: .. ~

ConnieL. Tonsor
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STATE OF ILLINOIS

COUNTY OF SANGAMON

)
)
) SS
)
)

PROOF OF SERVICE

I, theundersigned,onoathstatethat I haveservedtheattachedTESTIMONY OF TOBY FIREVERT AN])
COMMENT OF THE ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY uponthepersonto whom it
is directed,by placinga copyinanenvelopeaddressedto:

DorothyM. Gunn,Clerk
Illinois PollutionControlBoard
JamesR.ThompsonCenter
100 WestRandolphStreet,Suite11-500
ChicagO,Illinois 60601.
(FIRST CLASS MAIL)

MarieE. Tipsord
HearingOfficer
Illinois PollutioncontrolBoard
100 WestRandolphSt.
Suite11-500
Chicago,Illinois 60601
(FIRSTCLASSMAIL)

AND THE ATTACHED SERVICE LIST
(FIRSTCLASS MAIL)

andmailing it from Springfield,Illinois on_________ , 200iwith sufficientpostageaffixedas indicatedabove.

F IAL SEAt
RICHARDC. WARRINGTON
NotaryPub’ic, State of Illinois
My CommissIon Expires O2~18-2Qg4

SUBSCRIBED

thi~/Q.day

TIllS FILING IS SUBMITTED ON RECYCLEDPAPER



ServiceList
August 10, 2001

DorothyGunn
Clerk, PollutionControlBoard
100 WestRandolph,Suite11-500
Chicago,Illinois 60601
(FIRSTCLASS MAIL)

MarieTipsord
Attorney,PollutionControlBoard
100 WestRandolph,Suite11-500
Chicago,Illinois 60601
(FIRSTCLASS MAIL)

KayAnderson
AmericanBottomsRWTF
OneAmericanBottomsRoad
Sauget,Illinois 62201
(FIRSTCLASS MAlL)

FredricP. Andes
Barnes& Thornburg
2600ChasePlaza,10 S. LaSalleStreet
Chicago,Illinois 60603
(FIRSTCLASS MAIL)

KarenL. Bernoteit
IL EnvironmentalRegulatoryGroup
215E. AdamsSt.
Springfield,illinois 62701-1199
(FIRST CLASS MAIL)

ChrisBianco
ChemicalIndustryCouncil
9801 W. HigginsRoad,Suite515
Rosemont,Illinois 60018
(FIRST CLASSMAIL)

ChristineBucko
AAG
188 W. Randolph,20thFloor
Chicago,Illinois 60601
(FIRSTCLASS MAIL)

JackDarin
SierraClub,Illinois Chapter
200N. Michigan,Suite505
Chicago,Illinois 60601
(FIRSTCLASSrt~j~4JI~4.

AlbertEttinger
EnvironmentalLaw & PolicyCenter
35 E. WackerDrive, Suite1300
Chicago,Illinois 60601-2110
(FIRST CLASS MAIL)

SusanM. Franzetti
SonnenscheinNath& Rosenthal
8000 SearsTower,233 SouthWackerDrive
Chicago,Illinois 60606
(FIRSTCLASS MAIL)

JamesT. Harrington
Ross& Hardies
150NorthMichigan,Suite2500
Chicago,Illinois 60601
(FIRSTCLASS MAIL)

JohnM. Heyde
Sidley& Austin
BankOnePlaza,10 So. DearbornSt.
Chicago,Illinois 60603
(FIRSTCLASS MAIL)

KatherineHodge
Hodge& Dwyer
3150RolandAve.,P0Box 5776
Springfield,Illinois 62705-5776
(FIRST CLASS MAIL)

RichardI. Kissel
Gardner,Carton& Douglas
321 N. Clark Street,Suite3400
Chicago,Illinois 60610
(FIRST CLASS MAlL)

RobertMessina
Illinois EnvironmentalRegulatoryGroup
215EastAdamsStreet
Springfield, Illinois 62701
(FIRSTCLASSMAIL)

SharonNeal
ComEd- Unicom
LawDept. 125 S. Clark St.
Chicago,Illinois 60603
(FIRSTCLASS MAIL)

THISFILING IS SUBMITFEDONRECYCLEDPAPER
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JerryPaulson
McHenryCountyDefenders
804 Reginact
Woodstock,Illinois 60098
(FIRST CLASS MAIL)

Irwin Polls
MetropolitanWaterReclamation
EnvironmentalMonitoring, 6001W.PershingRoad
Cicero,Illinois 60804-4112
(FIRSTCLASS MAIL)

ThomasSafley
HodgeDwyer Zeman
3150RolandAvenue
Springfield, Illinois 62705
(FIRSTCLASS MAIL)

Cindy Skrudkrud
4209W. SolonRoad
Richmond,Illinois 60071
(FIRSTCLASS MAIL)

GeorgiaViahos
Deptof theNavy
NavalTrainingCenter,2601APaulJonesStreet
GreatLakes,Illinois 60088-2845
(FIRST CLASS MAIL)

CharlesWesseihofi
Ross& Hardies
150North Michigan,Suite2500
Chicago,Illinois 60601
(FIRST CLASSMAIL)

StanleyYonkauski
IL. Departmentof NaturalResources
524 SouthSecondStreet
Springfield, Illinois 62701
(FIRSTCLASS MAIL)
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